between running the roof bolter and the scoop and he knew that
Justice had sharpened drill bits just before coming underground
and knew that Justice was planning to operate the drill.  Deel
also knew that O'Quinn and Justice were both at the roof bolter
before he arrived there.  He knew when Justice asked him what he
was planning to do that day that Justice was planning to run
the drill and he knew from O'Quinn1s presence at the roof bolter
that 0'Quinn was planning to operate the roof bolter because
O'Quinn had been running the roof bolter when Deel operated the
scoop and that O'Quinn drove the scoop when Deel operated the
roof bolter (Tr. 792; 872).  Deel tried to explain Justice's
being at the roof bolter by claiming that Justice's dinner bucket
was carried on the roof bolter and that he thought Justice had
come there to get something to eat, but they had just arrived on
the section and no one had done any work yet.

Deel also claimed that Stiltner was sitting on the only
scoop in the mine on the morning of May 7 and that there was not
room on the operator's seat for both him and Stiltner.  Deel
said that when Stiltner told him to run the scoop or get in the
scoop's bucket, he had no choice but to get into the scoop's
bucket because Stiltner did not offer to get off the operator's
seat so that Deel could get on the operator's seat (Tr. 132).
Deel's actual knowledge of the location of scoops was much great-
er than he claimed it was because Deel subsequently testified
that there was another scoop operating in the mine on the morn-
ing of May 7 and that they sometimes used three or four scoops
simultaneously (Tr. 185-186).  Additionally, Deel knew that
Stiltner and Fields had ridden into the mine on the little scoop
and he certainly knew the difference between the big scoop which
he had used for pulling the mantrip and the little scoop which
Stiltner had driven into the mine.  Therefore, all he would have
had to do in response to Stiltner's ultimatum for him to run the
scoop or get into the bucket of the scoop on which Stiltner was
sitting would have been to have said that he had decided to run
the scoop and ask Justice, who was listening to the conversation
between him and Stiltner, where Justice had left the big scoop.
Moreover, there was nothing whatsoever to keep Deel from stating
that he would rather run a scoop than to get into the scoop's
bucket.  He knew that getting into the bucket would be the equiv-
alent of consenting to being discharged.  Therefore, he could
not possibly have increased his risk of being discharged by re-
fusing to get into the scoop's bucket and simultaneously stating
that he would rather run a scoop than be discharged.  Instead of
assuring Stiltner that he did not mind running a scoop, as he
claimed at the hearing, he said nothing and got into the scoop's
bucket to be taken out for discharge.

References to "his" Roof-Bolting Machine

s

There was a discussion at the hearing as to whether Stiltner
had inconsistently testified about telling Deel to obtain "his"

2165d he was sick and got
